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Abstract: The U.S. Supreme Court articulated new criteria for the admissibility of scientific expert testimony in its 1993 opinion on Daubert v. Merrell Dow. In a strict sense, Daubert applies only in court proceedings, for preliminary determinations of admissibility. However, its principles provide germane guidance for quasi-judicial settings and for the scientific methods we use. According to Daubert, scientific testimony must be based on scientific methods, and the court cited several considerations that are often pertinent in determining the reliability of scientific testimony:

· “Whether the theories or technique in question can be (and has been) tested,

· whether it has been subjected to peer review and publication,

· its known or potential error rate, and 

· the existence and maintenance of standards controlling its operation, and 

· whether it has attracted widespread acceptance with a relevant scientific community.”

The often-called “Daubert factors” are not a checklist, and the court emphasized the need for flexibility. Testability (hypothesis testing) is a key question, while the other factors are subsidiary considerations.  There is no requirement that all factors be met.

Not just in court, but whenever instream flow science is under scrutiny, we would be wise to consider the Daubert factors and the related, following guidance. Be able to explain your techniques clearly and simply. If at all possible, use methods whose reliability has been empirically tested and whose precision or error rate is known. The greater the level of uncertainty, the more cautious you must be in order to avoid a recommendation that does not in fact provide the intended resource protection. However, too much uncertainty translates into unreliability; avoid falling below the threshold of sufficient information. Expect that you could be asked about any of these points. The more of them you can satisfy, or at least competently address, the stronger the reliability of your testimony or opinion will be.
